
G.R. CASE NO. 921 of 2018

     
IN   THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,

UDALGURI, ASSAM.
          

   G.R. CASE NO.  921 of 2018
(U/S 448/323/34 IPC)  

   
  STATE

     -VS-

1.SRI JAGADISH LOHAR,

2.SRI KARAM LOHAR,

3.SRI GANESH LOHAR,

4.SRI BISWANATH LOHAR AND

5.SMTI. SUNITA LOHAR

---------Accused persons.

Present:  Smti. Nilakshi Lahkar, A.J.S.

Advocate for the Prosecution : Mrs. N. Narzari

Advocate for the Defence : Mr. D. Phukan

Evidence recorded on  :29.06.19, 22.07.19 & 14.08.19

Argument heard on  :02.09.2018

Judgment delivered on     :07.09.2018.

 

J U D G M E N T

1. The prosecution case, in brief is that, informant Smti. Junika Lohar

had  lodged  an  FIR  before  Panery  PS  by  stating  inter-alia  that

about 16 years ago they had purchased some land from the uncle

of the accused Jagadish Chauhan and constructed a house and

since  then  they  have  been living  there.  But  the  land  was  not

named in their name. So, on the previous day of filing the FIR, she

had taken one Dipak Orang to the Circle Office, Tangla regarding

the ‘namjari’ of that land. But regarding the ‘namjari’ of that land,

the accused persons on 07.08.2018 at about 10:30 PM entered

into their house with “lathi” and the accused Sumita Lohar had
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dragged  her  by  pulling  her  hair  and  also  assaulted  her,  her

husband and Dipak Orang with “lathi’  for which they sustained

injuries. The accused person Jagadish Lohar had bitten in her lips

and also torn her wearing clothes. The accused persons had also

broken their wall. Hence this case. 

2. After  receiving  the  aforesaid  FIR  the  O/C  of  Panery  PS  had

registered  a  case  vide  Panery  PS  case  no.  74/2018,  u/S

458/323/324/427/34  IPC.  Investigating  Officer  investigated  the

case, recorded the statement of witnesses, made the seizure list,

collected the medical reports, prepared the sketch map and after

completing  the  investigation,  IO  submitted  the  charge  sheet

against the accused persons namely Jagadish Lohar, Karam Lohar,

Gonesh Lohar, Biswanath Lohar and Sunita Lohar u/S 448/323/34

IPC vide CS No. 41 of 2018 dated 29.12.2018.

3. On the basis of the charge sheet, cognizance of offence was taken

under Section 190 (1)(b) of the Cr.PC. Necessary processes were

issued for causing appearance of the accused persons before the

court. Accordingly the accused persons appeared. The copies of

relevant  documents  were  furnished  to  the  accused  persons.

Considering the materials on record the particulars of offence u/S

448/323/34  IPC  was  read  over  and  explained  to  the  accused

persons to which they pleaded not guilty and claimed to be tried.

4. During trial  the prosecution has examined as many as five (5)

witnesses.  The examination of  the accused persons u/S 313 of

Cr.P.C. has been recorded. The defence case is of total denial. No

witness  been  examined  by  the  defence.  Argument  had  been

heard from both sides. 

5. I have considered the evidence on record, statement u/S 313 CrPC

and  the  argument  advanced.  For  the  purpose  of  clarity,  the

following points for determination is hereby framed: 

6. POINTS FOR DETERMINATION OF THE CASE  :  
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Whether on 07.08.2018 at about 10:30, the accused persons, in

furtherance of common intention had committed house trespass

into the house of the informant and voluntarily caused hurt to

her, her husband Paniram Lohar and Dipak Orang and thereby

committed the offence punishable u/S 448/323/34 IPC?

7. DISCUSSION,  DECISION  AND  REASONS  THEREOF:  The

prosecution has examined as many as five (5) witnesses:

PW 1 Junika Lohar  (informant),

PW 2 Paniram Lohar

PW 3 Dipak Orang

PW 4 Dr. Dipak Kr Deori (MO) and 

PW 5 Anil Basumatari (IO)

8. PW1 Junika Lohar, the informant herein this case has deposed in

his evidence that she knows the accused persons. On 07.09.2018

the incident took place.  In  the year 2002 her father-in-law had

purchased 4 kathas land from Durga Lohar and since then she has

been  occupying  that  land.  She  further  deposed  that  nor  the

accused persons had wanted to take away that land. Afterwards

they had requested Durga Lohar to register the land in her name.

But  the  sons  of  Durga  Lohar  had  refused  to  do  that.  On

07.09.2018 at about 10:00 PM the accused persons namely Sunita

Lohar,  Jaimoni  Lohar,  Suba  Lohar,  Manika  Lohar,  Kunti  Lohar,

Radhika  Lohar,  Priti  Lohar  had  entered  into  their  house  and

assaulted her. Thereafter, Jogadish Lohar, Rampuli Lohar, Ganesh

Lohar, Karam Lohar, Biswanath Lohar had entered into her house.

Afterwards accused persons namely Jagadish Lohar, Karam Lohar,

Ganesh Lohar had assaulted her husband Paniram Lohar and her

brother Dipak Orang and they had escaped from their house. But

the accused persons had chased upon them with an intention to

assault. She along with her husband and her brother were hiding

in the river for whole night. Afterwards they had informed about

the matter to their Gaonburah and lodged the FIR. She sustained

injuries in her various parts of body and also sustained injury in

her mouth.  She has identified the FIR as Exhibit 1 and Exhibit 1
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(1) is his signature.    

9. During cross examination she has stated that she had written in

her FIR that the incident was occurred on 07.08.2018. The land

which  was  purchased  by  them was  registered  in  the  name of

Durga Lohar. There was no civil case pending between the parties.

They have a “dalil’ for purchasing the land, but she had not given

that document to the IO. There was a quarrel took place for log

time  between  the  parties  regarding  that  land.  She  had  not

mentioned the female accused persons in her FIR.  Rests of her

cross examination are the suggestions which she has denied. 

10.PW2 Paniram Lohar, the husband of the informant as well as the

victim herein this case has stated in his evidence that he knows

the accused persons. In the hear 2002 his father Mathura Lohar

had  purchased  4  kaths  land  from Durga  Lohar.  His  father  had

requested to Durga Lohar several time to register the land in his

name, but Durga Lohar did not do that.  About 5/6 months ago

they had gone to Circle Office to register the land in their name.

After  hearing  news  the  accused  persons  namely  Sunita  Lohar,

Jaimoni Lohar, Kunti Lohar, Suba Lohar came into their campus in

the evening hour and started to scold them. Afterwards they left

from their house. That day Ajoy Gour and Nirmal Gour came into

their house. Thereafter the above named female accused persons

acme into their house and made noises at their house. Afterwards

Jagadish  Lohar,  Ramfuli  Lohar,  Biswanath  Lohar,  Ganesh  Lohar

and Karam Lohar  came and assaulted him,  his  wife  and Dipak

Orang. Accused persons had also assaulted Ajoy Gour. Thereafter

they had escaped from the place of occurrence, but the accused

persons chased at them. They had hiding in the river and at about

1 ½ AM in the night hour they went to the house of Gaonburah

and informed him about the matter. Afterwards as per advise of

the Gaonburah, they had lodged the FIR on the next day of the

incident. He sustained injury under his shoulder.    

11.During  cross  examination  he  has  deposed that  the  land  is  not
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registered in his name. When the female accused persons came

into  their  house  then  he  was  at  home.  Accused  persons  had

scolded them from the outside of their house. There was no street

light in  their village.  Second time the accused persons entered

inside  their  house.  Jagadish  Lohar,  Ramfuli  Lohar,  Biswanath

Lohar, Sunita Lohar, Kunti Lohar, Jaimoni Lohar, Ganesh Lohar and

Karam Lohar had assaulted him. He had stated before the police

that when the accused persons made noises then he came out

from his  house  and  then  he  was  pushing  and  shoving  by  the

accused persons. There was no case pending between the parties.

Rests of his cross examination are the suggestions which he has

denied. 

12.PW3 Dipak Orang, the brother of the informant has deposed that

he knows the accused persons. About 16 years ago Mathura Lohar

had purchased 4 kathas land from Durga Lohar.  Informant had

requested several time to Durga Logar for register the land in her

name and accordingly Dura Lohar had agreed with the informant,

but as per instigation of his sons, Durga Lohar had refused to do

that. That day at about 07:30 PM he was present at the house of

the informant and the husband of the informant had gone outside

to  bring  Ajoy  Gour  and  Nirmal  Gour.  At  that  time  the  female

accused persons namely Sunita Lohar, Priti Lohar and other 4 nos

of  female  accused  persons  came  and  scolded  towards  the

informant and her husband. Afterwards he broke the quarrel and

that day at about 09:30 PM Jagadish Lohar, Karam Lohar, Ganesh

Lohar, Phukan Lohar, Ramfuli Lohar came and assaulted him and

Paniram Lohar.  The  female  accused persons  had assaulted  the

informant.  Paniram Lohar  sustained  chest  injury.  Afterwards  he

helped victims for running away from the place of occurrence. He

stayed at the house of the informant. Accused persons hat chased

the informant and her husband with an intention to assault them.

The victims were hiding in the river and at about 1 ½ AM in night

house they had informed about the matter to the VDP secretary

Bal Bd. Chetry. On the next day of the incident he lodged the FIR.  
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13.During cross examination he has deposed that informant is not his

own sister. He has denied the fact that he had stated before the

police that the informant is his own sister. There was a civil case

pending between the informant and the accused persons. Prior to

this incident the accused persons had also lodged a case against

the informant and in that case he was also an accused person. On

the day of the incident in morning hour he along with the husband

of the informant went to the Circle office for registering the land.

He has denied the fact that the land was not registered in the

name of the informant as there was no proper documents. Durga

Lohar had not visited the office so registration was not done. His

house  is  at  about  1  KM distance  away  from the  house  of  the

informant. That day he went to the house of the informant from

Mandal office and on the day day Ajoy Gpur an done other also

visited  to  the  house  of  the  informant.  Rests  of  his  cross-

examination are the suggestions which she has denied.    

14.PW4 Dr. Dipak Deori, the MO herein this case has deposed in his

evidence  that  on  10.09.2018 he  was  at  Panery  CHC as  Senior

Medical  Office  (Ayu)  and  on  that  day  he  had  examined  Dipak

Orang and on examination he had found the following injuries:-

(i) Scratch over middle part of the back, 

(ii) 2 nos of injuries, measuring 4 CM each

Nature of injury was simple and caused by blunt object. 

On the same date and time I had also examined Junika Lohar and

on examination he had found the following injuries:-

(i) Cut, swelling and tenderness injury over lower lip, measuring

0.5 X 0.5 CM,

He has opined that the nature of injury was simple and caused by

blunt weapon. 

On the same date, I had also examined Sri Paniram Lohar and on
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examination he had found the following injuries:-

(i)  Scratch  on  neck  and  chest.  2  nos  of  injuries  are  there,

measuring 2 CM each. 

He  has  also  opined  that  the  nature  of  injury  was  simple  and

caused by blunt weapon. 

He has identified the injury reports as Exhibit 2, 3, 4 and Exhibit 2

(1), 3 (1) and 4 (1) are his signatures.   

15.During  his  cross  examination  he  has  stated  that  he  had  not

written the police reference numbers in his report.  The scratch

mark was not blood clotting. He had also not mentioned the age

of injury in his report. Such type of injury may be caused due to

touch of hard substances.   

16.PW5 Anil  Basumatary, the IO herein this case has stated in his

evidence  that  on  08.09.2018  he  was  posted  at  Panery  PS  as

Attach Officer. That day O/C of Panery PS had received an FIR from

Junuka Lohar  and registered the case vide Panery  PS case No.

74/18  u/S  458/323/324/427/34  IPC  and  endorsed  him  for

investigation.  Afterwards  he  visited  the  place  of  occurrence,

recorded the statement of  the witnesses and drawn the sketch

map.  After  receiving the FIR the victims went  sent  for  medical

treatment. He had collected the medical report of the victims. He

had arrested the accused persons and allowed them to go on bail

as  the  offence  is  bailable  in  nature.  After  competition  of  the

investigation he had handed over the CD to the O/C Panery PS.

Thereafter SI (P) Ritupal Saikia had submitted the charge sheet

against the accused persons u/S 448/323/34 IPC. He has identified

the sketch map as Exhibit 5 and Exhibit 5 (1) his signature. Exhibit

6  is  the  charge  sheet  and  Exhibit  6  (1)  is  the  signature  of  SI

Ritupal Saikia, recognized by him. 

  

17.His  cross-examination  was  declined  by  the  learned  defence

counsel. 
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18.Learned  APP  has  stated  during  the  course  of  argument  that

prosecution  witnesses  were  consistent  in  their  deposition  that

accused persons had trespassed into the house of the informant

and assaulted her and her husband and Dipak Orang on the day of

the incident, so they may be convicted as per law. On the other

hand  learned  defence  counsel  has  stated  that  the  prosecution

witnesses  were  contradictory  to  each  other.  There  was  no eye

witnesses in this case. PW1, PW2 and PW3 are the near relatives

to each other. It has also argued that the informant had stated

during  evidence  that  the  accused persons  had assaulted  them

with lathi and torn her wearing clothes, but no articles have been

seized by the police during investigation. So, he prayed to acquit

the accused persons from this case. 

19.Let the case be decided on the basis of the evidence available in

this  case  record.  Having  perusal  of  the  evidence  available  on

record, it is found that PW1 Junika Lohar is the informant, PW2

Paniram Lohar is  the husband of  the informant and PW3 Dipak

Orang is the cousin of the informant.  All the PWs are  the near

relatives of the informant and it can be easily presumed that they

would  naturally  speak  in-favour  of  the  informant.  No  single

independent  witnesses  are  examined  as  prosecution  witnesses

herein this case. Further, all the PWs i.e PW1, PW2 and PW3 have

deposed in their evidence that they had narrated to the village

Gaonburah  on  the  alleged  night  on  which  the  incident  was

occurred. But the village Gaonburah has not been examined as

PW herein this case by the prosecution side. It is also found in the

FIR that the alleged incident was occurred on 07.08.2018, but the

FIR was lodged on 08.09.2018. the delay in lodging the FIR has

not been explained satisfactorily by the informant.  

20.All the discussion as made above, goes to show that the evidence

is found to be insufficient to lead the conviction of the accused

persons in the case at hand.  Hence, I hold that prosecution has

miserably  failed to  prove its  case against  the accused persons
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beyond all reasonable doubt. 

O R D E R

As prosecution has miserably failed to prove its case against the

accused persons  namely  Jagadish  Lohar,  Karam Lohar,  Gonesh

Lohar,  Biswanath  Lohar  and  Sunita  Lohar  u/S  448//323/34  IPC

beyond  all  reasonable  doubt  and  hence  accused  persons  are

acquitted from the case and set at liberty forthwith. 

The bail bonds of the accused persons are extended for a further

period of 6 months from today as per provisions of Section 437-A

Cr.P.C as amended up to date.

The judgment is given under the hand and seal of this Court on

this 07  th   day of September, 2019.

       (N. Lahkar)
                    Addl. Chief Judicial Magistrate.

 Udalguri, Assam.
      

Dictated and corrected by me:

         (N. Lahkar)                     
Addl. Chief Judicial Magistrate
        Udalguri, Assam.                 
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APPENDIX

A. Prosecution witnesses : PW 1 Junika Lohar  (informant),

PW 2 Paniram Lohar

PW 3 Dipak Orang

PW 4 Dr. Dipak Kr Deori (MO) and 

PW 5 Anil Basumatari (IO)

B. Defence witness :Nil.

C. Documents exhibited :Ext. 1 – FIR
 Ext. 2 – Medical report
 Ext. 3 – Medical report
 Ext. 4 – Medical report
 Ext. 5 – Sketch Map
 Ext. 6 – Charge Sheet

   Addl. Chief Judicial Magistrate
  Udalguri, Assam. 

Typed by Rupam Das/Stenographer.
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